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4 September 2009 

 
 

Robert J. Lauson 
Lauson & Tarver LLP 
880 Apllo Street     SENT VIA FACSIMILE: 
El Segundo, CA 90245    (310) 726-0893 
 
 
        Re:  Saigon In and Out Vietnamese Restaurants 
   
Dear Mr. Lauson, 
 
Our firm represents Saigon In and Out Vietnamese Restaurants, and in that capacity we 
are in receipt of your July 22, 2009, letter in which you claim our client has engaged in 
unauthorized use of the trademark belonging to your client, In-N-Out Burgers. We cannot 
agree with your assertion. 
 
As an intellectual property practitioner you must certainly be familiar with the factors 
considered when determining whether trademark infringement has occurred. In this case, 
aside from both companies’ integration of two of the most commonly used words in the 
English vernacular, namely “in” and “out”, there is no similarity between your client’s 
mark and our client’s trade name.  
 
Let us, as the court would, first consider the similarity of the conflicting designations, 
both of which are shown here for comparative purposes:  
 

 
 

and: 
 

 
 
As you can see, there is no legitimate argument that these two designations are similar, 
and no possibility that there is a likelihood of confusion between the two. Each has 
distinct and different fonts, each has significantly different shapes and colors, the 
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appearance of the two adverbs to which you object are in opposite order, and your 
client’s mark contains a symbol (the pointed arrow) while my client’s mark lacks any 
such artwork. Again, beyond use of two words, “in” and “out”, there is no cognizable 
similarity between these designations.  
 
Moving on to relatedness or proximity of the two companies’ products or services, while 
they both do serve food and, admittedly, there is one In-N-Out Burger restaurant in Santa 
Barbara where there are currently four Saigon In and Out Vietnamese Restaurants, the 
products offered by these two companies are exceptionally disparate. Unless your client 
has recently begun to offer menu choices including my personal favorites like Bo 3 Mon, 
Cha Gio Dac Biet (Tom Cua Thit), Bokchoy Dau Zao Bo Mingon, Pho, or a variety of 
curries, there is no relatedness between these products. I assure you, Saigon In and Out 
Vietnamese Restaurants do not serve any form of burger, French fry or onion ring and 
their fresh coconut juice is served in the husk of the coconut rather than paper cups with 
straws.  
 
As you so genuinely relate in your letter, and without argument on our part, your client 
does enjoy a strong mark in which they should take pride. My client too, has a strong 
local mark though most people refer to the restaurant in the short form of “Saigon”. 
Unfortunately, the strength of your client’s mark does not preclude use by others of the 
phrase “in and out” without additional factors that could result in a likelihood of 
confusion on the part of consumers.  
 
The marketing channels used by our respective clients do not seem to be a likely source 
of confusion either. While both may use print, online or television media, there is no 
credence to the argument that viewers will confuse the two.  
 
Regarding the degree of care likely to be exercised by purchasers in selecting the goods 
produced by both companies, I suspect both of our clients enjoy discerning customers 
who will not accidentally drive through an In-N-Out Burger looking for fresh spring rolls 
or come to sit inside a Saigon In and Out Vietnamese Restaurant expecting waiters and 
waitresses in white outfits with nametags serving recently cut and deep fried potatoes.  
 
Looking to Saigon In and Out Vietnamese Restaurants’ intent in selecting their mark, 
they merely wished to pay homage to the origin of their cuisine as well as the fast and 
courteous service for which they are well known. There is no merit to any argument or 
assumption that this mark was chosen in an effort to confuse the burger eating public into 
switching their diets to include more fresh cilantro and shrimp, or to in any way cause an 
association between our clients’ products.  
 
Considering evidence of actual confusion, I would be shocked to learn of any consumer 
who mistook a Saigon In and Out Vietnamese Restaurant for an In-N-Out Burger joint or 
vice versa. Please, if you have any evidence of someone ordering Com Curry Ga (another 
favorite) but expecting a Double-Double combo animal style, direct it to my attention 
immediately.  
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Finally, we must weigh the likelihood of expansion in product lines. Once again, I assure 
you, that Saigon In and Out Vietnamese Restaurants has no intention of asking customers 
if they would like grilled onions with their burgers. I likewise doubt that In-N-Out Burger 
will be serving a whole fish with the eyes still in anytime soon. If they do, please mail a 
coupon.  
 
While I applaud your diligence on behalf of your client, it is not as though my client is 
operating under the name “Saigon Burger King” or “Saigon Pizza Hut.” Our respective 
clients have incorporated the same two words, “in” and “out” into their names, mine 
using proper English and yours abbreviating with a truncated version of the conjunction 
“and”. Your client’s mark is not being affronted and despite your allegations there is no 
likelihood of confusion between our clients’ products. Please refrain from contacting my 
client again and direct any correspondence to my attention.  
 
Thank you for your attention to this matter.  
 
Very truly yours, 
John J. Thyne III 
John J. Thyne III 
Attorney at Law 
 
JJT/res 
 


